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Court of Appeals of the District of Columbia. 


No. 4126. 

Edmond C. Fletcher, Appellant, 

vs. 

Sherman Kellogg. 


1 In the Supreme Court of the District of Columbia. 

No. 24942, Administration. 

Re Estate of William Pitt Kellogg, Deceased. 

Petition of Sherman Kellogg for the Payment of Four Hundred 

Dollars Heretofore Withheld. 

To the Supreme Court of the District of Columbia, holding an 
equity court: 

The petition of Sherman Kellogg respectfully states: 

1. Heretofore in these proceedings one Edmond C. Fletcher filed 
in this court on the third day of May, 1922 a motion for leave to 
tile a petition as intervener in the above entitled cause, wliieli raid 
motion was on the sixth dav of June, 1922, bv this Court, overruled, 
but in the order overruling said motion, the executor was ordered to 
retain in its custody pending the determination of Equity proceed¬ 
ings No. 39138, then pending in this Court, the sum of I'our Hun¬ 
dred ($400) Dollai’s, claimed by the said Fletcher to have been 
advanced by him in said cause on account of Court costs and ex))enses 
for your petitioner, all of which will more fully appear by reference 
to the record in these administration proceedings. 

2. On the 18th day of July, 1923, this Honorable Court })assed 
a final decree in said Equity proceedings No. 39138, a co})y of which 

is attached hereto and prayed to be taken and considered as a 

2 part hereof, in and by which the said Fletcher was adjudged 
indebted to your petitioner in the sum of Fifteen llundied 

and Seventy-four Dollars and Forty-live Cents ($1,574.40) with in¬ 
terest from the 18th day of July, 1923, besides the costs of said suit, 
which said sum he was thereby directed to pay to your petitioner or 
his attorneys of record. 

3. From said decree an appeal was noted, but no supersedeas bond 
has been given, and the time for tiling such supersedeas bond has 
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long .<ince expired. No portion of llie decree passed in said Equity 
proceedings has been paid or satisfied. 

Th^premises considered, your petitioner prays: 

(1) For an order directing the executor of the estate of William 
Pitt Kellogg, to forthwith pay over to your petitioner or his attorneys 
of record, the sum of Four Hundred Dollars ($400) retained by it 
under the directions of this Honorable Court as aforesaid, with such 
interest thereon as may have meanwhile accrued. 

(2) And for such other and further relief as the nature of the case 

inav require. SHERMAN KELLOGG, 

Rv CIvEPHANE & LATIMER, 
GILBERT L. HALL, 

A ttorneys. 

District of Columbia_, ss: 

I do solemnly swear that I am a member of the firm of Clephane 
and Latimer, attorneys of record for the petitioner Sherman Kellogg 
in the above entitled proceedings; that I have read the foregoing 
and annexed petition subscribed by said firm of Clephane and 
Latimer as attorneys for the said Sherman Kellogg and am 
;> familiar with the contents thereof, and verily believe the 
facts therein stated to be true. 

WALTER C. CLEPHANE. 

Subscribed and sworn to before me this 5th day of October, A. 
I). 1923. 

[Notarial Seal.] CHESTER R. SMITH, 

Notary Public, D. C. 

To Edmond C. Fletcher, Esq.: 

Take notice that the foregoing will be for hearing on the 12th day 
of October, 1923. CLEPHANE & LATIMER, 

GILBERT L. HALL, 

Attorneys for Sherman Kellogg. 

Reed, a copy of the above on this Oct. 5, 1923. 

E. C. FLETCHER. 

4 Exhibit A. 

Copy. 

In the Supreme Court of the District of Columbia. 

Equity. No. 39138. 

Sherman Kellogg 
vs. 

Edmond C. Fletcher. 

Final Decree. 

This cause came on to be heard at the April term of this court; 
and thereupon, upon consideration thereof, it is this 18th day of 
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July, 1023, adjudged, ordered and decreed that the defendant, 
Edmond C. Fletcher, is indebted to the plaintiff Slierman Kellogg, 
in the sum of Fifteen Hundred and seventy-four and 45/100 Dollars, 
with interest from July 18th, 1923 which said sum he is hereby 
directed to pay to the plaintiff or his attorneys of record. 

And it is further adjudged, ordered and decreed that the said de¬ 
fendant, his attorneys and his heirs, executors, administrators and 
assigns, be and they are hereby perpetually enjoined from further 
prosecuting the defendant’s suit at law against the said plaintiff, 
now pending in this Court and numbered 65675, and that the said 
defendant be and he is hereby directed to deliver up for cancellation 
to the plaintiff or his attorneys of record the promissory note in the 
sum of $1,420.98, with interest, which forms the subject matter of 
said suit. 

And it is further adjudged, ordered and decreed that the said de¬ 
fendant shall pay to the plaintiff the costs of this equity proceeding, 
to be taxed by the clerk, and that the plaintiff shall have execution 
for the amount of the indebtedness and costs aforesaid, as at law. 

By the Court: 

W. I. McCOY, 

Chief Justice. 

(Endorsement: Petition of Sherman Kellogg for the payment of 
$400 heretofore withheld. Filed Oct. 5, 1923. James Tanner, 
Register of Wills, D. C., Clerk of Probate Court.) 

5 Amwsr and Objections of Edmond C. Fletcher to the Peti¬ 
tion of Sherman Kellogg, Distributee, for an Order Di¬ 
recting the Trustees Herein to Pay Over to Him the Sum 
of Four Hundred Dollars. 

Comes now Edmond C. Fletcher, upon whom a notice of this hear¬ 
ing has been served by the petitioner, Sherman Kellogg, in the 
above entitled cause, and, excepting to the jurisdiction of this Court, 
and not waiving the same, objects to the granting of said petition, 
and the prayers thereof, filed herein on October 5, 1923, for the 
following reasons: 

1. Answering paragraph 1 of the petition, said Edmond C. Fletcher 
admits that he filed in this Court on the 3rd day of May, 1922, a 
motion for leave to file a petition as intervenor in the above entitled 
cause; but with the following qualifications: (a) that said petition 
was filed against the petitioner herein, Sherman Kellogg, who wa.":. 
and is now, one of the legatees and distributees entitled to certain 
funds and property in the hands of the executor of the above en¬ 
titled estate of William Pitt Kellogg; (b) that the object of Sfiid 
Fletcher in so filing said petition was, to obtain, among other things, 
the reimbursement of the approximate sum of $400.00 theretofore 
iidvanced and paid out as court costs and expenses in this cause ly 
the said Fletcher, on behalf of said Kellogg, and while acting as 
the latter's counsel of record herein and in the prosecution of the 
caveat to the la.st will of said William Pitt Kellogg; (r) that, upon 
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a hearing of the aforesaid petition of intervention, this Honorable 
Court, on the 6th day of June, 1922, made the following order: 

'*Cpon consideration of the motion of Edmond C. Fletcher filed 
in this court on the 3rd day of May, 1922, for leave to file a petition 
as intervener in the above entitled cause and after argument 
() by counsel, it is this sixth day of June A. D. 1922, 

Adjudged, ordered and decreed that said motion be and 
tlie same is hereby over-ruled, with the exception that the executor 
ho and it is hereby ordered to retain in its custody pending the de¬ 
termination of equity proceeding No. 39138, the sum of Four Hun¬ 
dred Dollars (t^flOO.OO) claimed by said Fletcher to have been ad- 
Aaneed by him in this cause on account of court costs and expenses 
for his client, Sherman Kellogg. 

JENNINGS BAILEY, 

Justice” 

{<1) that, on the date of the passage of the aforesaid order, there 
was pending in this Honorable Court, sitting in Equity, cause No. 
39.138 for an accounting, wiierein your petitioner herein is plain¬ 
tiff, and the said Edmond C. Fletcher herein is defendant; that in 
said cause, the aforesaid claim of $400.00 was then pending for ad¬ 
judication. so that the subject-matter herein involved is likewise 
a part of the subject-matter in said Equity cause No. 39,138. 

2. Answering paragraph 2 of the petition, said Fletcher admits 
that this Honorable Court, on July 18, 1923, passed a final decree 
in the afore.=aid Equity Cause No. 39,138, a copy of which decree, 
including the notation of an appeal therefrom, is attached hereto, 
marked “Exhibit A,” and prayed to be taken as a part hereof. Fur¬ 
ther answering said paragraph 2, said Fletcher admits that, by the 
terms of said decree, he is indebted to the petitioner herein in the 
sum of money therein mentioned, besides the costs of said suit; 
that the said decree directs that the petitioner shall have execution 
for the amount of the aforesaid indebtedness, and costs, but that the 
petitioner has so far failed to avail himself of the benefits of a Writ 
of Execution thereon. 

3. Answering paragraph 3 of the petition, said Fletcher admits 
the allegation therein contained, with the following qualifications: 

(a) that, on the date and [)as.«age of the aforesaid decree in 
7 Equity Cause No. 39,138, said Edmond C. Fletcher, in open 
court prayed for and was allowed an appeal from said decree 
to the Court of Appeals of the District of Columbia, conditioned 
upon furnishing the required Undertaking, as appears from the 
notation on said decree, “Exhibit A” aforesaid; and (6) that there¬ 
after and on August 7, 1923, and within 20 days from the date 
of the rendition of the aforesaid decree, said Fletcher filed in this 
Honorable Court, and in said cause, an Undertaking for costs, the 
same being first approved by one of the Justices of this Court, as 
appears from the Undertaking itself, which is among the records 
in said Equity cause. 

Further answering said paragraph 3, said Fletcher alleges and 
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avers that, by reason of his perfecting the appeal of the aforesaid 
Equity cause, No. 39,138, to the Court of Appeals of the District 
of Columbia, the aforesaid Equity cause, including the aforesaid 
subject-matter, namely, the sum of $400, has not been determined; 
that the retention of the aforesaid $400.00 by the Executor, is, by 
said order of this Honorable Court, sitting in Probate, directed to 
continue until the determination of said Equity cause. Further 
answering, said Fletcher avers that by reason of his perfecting the 
appeal in the aforesaid Equity cause, as aforesaid, this Court has 
been deprived and is ousted from any jurisdiction or power to in¬ 
terfere with the prosecution by said Fletcher of his said appeal or 
any subject-matter therein appearing; that the aforesaid claim of 
$400.00 is a part of the subject-matter now involved in said appeal. 
Further answering said Fletcher alleges and avers that no Super- 
sed-as bond was necessary in the aforesaid Equity cause No. 39,138, 
for the following reasons: (a) because of the terms of the 
8 aforesaid order of this Plonorable Court, sitting in Probate; 

and (6) because the fund of $400.00 aforesaid, which is 
sought to be obtained by said petitioner, is within the custody and 
control of this Honorable Court. Said Fletcher further says that 
he is, and was at all times herein mentioned, a Member of the Bar 
of this Honorable Court and as such, is entitled to the protection of 
his lien on the aforesaid fund; that the petitioner, Sherman Kel¬ 
logg, is a non-resident of the District of Columbia. 

Wherefore, said Edmond C. Fletcher prays that the petition of 
petitioner, Sherman Kellogg, be dismissed, and for such other relief 
as to the Court may seem just and proper. 

EDMOND C. FLETCHER. 


In THE District of Columbia, ss : 

Edmond C. Fletcher, of lawful age, being first duly sworn, on 
his oath states that he has read the foregoing and amended answer 
by him subscribed; that he knows the contents thereof, and verily 
believes the facts therein stated to be true. 

EDMOND C. FLETCHER. 

Subscribed and sworn to before me on this 11th dav of October, 
1923 

[Notarial Seal.] A. E. E. MASON, 

Notary Public, D. C. 

My commission expires Dec. 11, 1923. 

9 Exhibit A. 

Final Decree. 

This cause came on to be heard at the April term of this Court; 
and thereupon, upon consideration thereof, it is this 18th day of 
July, 1923, adjudged, ordered and decreed that the defendant, Ed¬ 
mond C. Fletcher, is indebted to the plaintiff, Sherman Kellogg, 



0 EDMOND C. FLETCHER Vs>. SHERMAN KELLOGG. 

in the sum of Fifteen Hundred and Seventy-four Dollars and Forty- 
five cents ($1,574.45), with interest from the 18th day of July, 
1923, whieli said sum he is hereby directed to pay to the plaintiff 
or his attornevs of record. 

And it is further adjudged, ordered and decreed that the said 
defendant, his attorneys, and his heirs, executors, administrators and 
assigns, be and they are hereby perpetually enjoined from further 
prosecuting the defendant's suit at law against the said plaintiff, 
now pending in this Court and numbered 65675, and that the said 
defendant be and he is hereby directed to deliver up for cancella¬ 
tion to the plaintiff or his attorneys of record the promissory note 
in the sum of $1,420.98, with interest, which forms the subject 
matter of said suit. 

And it is further adjudged, ordered and decreed that the said 
defendant shall pay to the plaintiff the costs of this equity proceed¬ 
ing, to be taxed % the clerk, and that the plaintiff shall have execu¬ 
tion for the amount of the indebtedness and costs aforesaid, as at law. 
Bv the Court: 

WALTP:R I. McCOY, 

Chief Justice. 

And from the foregoing order and decree the said Edmond C. 
Fletcher, defendant, in open court, appeals to the Court of 

10 Appeals of the District of Columbia, and the maximum 
penalty on the Undertaking on such his appeal is fixed at 

$3,200.00, if to operate as a supersed-as, and $100.00 if for costs 
only. 

WALTER I. McCOY, 

Chief Justice. 

(Endorsement: Answer and Objections of Edmond C. Fletcher 
to the Petition of Sherman Kellogg, etc. Filed October 12, 1923. 
James Tanner, Register of Wills, D. C. Clerk of Probate Court.) 

11 Upon consideration of the petition of Sherman Kellogg for 
the payment to him or his attorneys of record of the sum of 

F'our Hundred ($400) Dollars heretofore withheld under an order 
heretofore passed by this Court, and of the answer thereto, and 
after consideration bv the Court, it is, this 22nd day of October, 
A. D., 1923, 

Ordered that the Union Trust Company of the District of Colum¬ 
bia, executor of the estate of the late William Pitt Kellogg, forth¬ 
with pay over to the said Sherman Kellogg, or his attorneys of rec¬ 
ord, the sum of Four Hundred ($400) Dollars heretofore withheld 
under an order of this Court passed on the 6th day of June, A. D. 
1923, with such interest as mav have accrued thereon. 

WENDELL P. STAFFORD, 

Justice. 


And from the foregoing Order and Decree the objector, Edmond 
C. Fletcher, in open court, appeals to the Court of Appeals of the 
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District of Columbia, and the maximum penalty of the Undertaking 
on such his appeal is fixed at Five Hundred ($500.00) Dollars, if 
to operate as a supersedeas, and $100.00 if for costs only. 

WENDELL P. STAFFORD, 

0. K. Justice. 

W. C. C. 

(Endorsement: Order. Filed October 22, 1923. James Tan¬ 
ner, Register of Wills, D. C. Clerk of Probate Court. 

12 Memorandum. 

Nov. 12, 1923.—Undertaking on Appeal, of Edmond C. Fletcher, 
($500.00), filed and approved. 

13 Assignments of Error 
The Court erred as follows: 

1. In sustaining the petition of the petitioner, Sherman Kellogg. 

2. In granting an order directing the Union Trust Company of 
the District of Columbia, executor of the estate of William Pitt Kel¬ 
logg, to pay over to said Sherman Kellogg, or his attorneys of record, 
the sum of Four Hundred Dollars theretofore withheld by order of 
said Court, dated June 6, 1922. 

3. In refusing to protect said Edmond C. Fletcher’s lien on said 
fund by reason of his expenditure of the sum of $400.00 upon be¬ 
half of said Sherman Kellogg, in said cause while acting as his at¬ 
torney of record therein. 

4. In refusing to grant the prayers of said Edmond C. Fletcher’s 
answer and objections to the petitioner’s petition herein. 

EDMOND C. FLETCHER, 

Objector. 

(Endorsement: Assignments of Error. Filed Jan. 14, 1924. 
James Tanner, Register of Wills, D. C., Clerk of Probate Court.) 

14 Designation for the Record. 

Edmond C. Fletcher, the objector to the petition of Sherman Kel- 
logg, distributee herein, designates the following to constitute the 
record of his appeal in the above entitled cause: 

1. Petition of Sherman Kellogg for the payment to him of Four 
Hundred Dollars heretofore withheld by order of this Court, in¬ 
cluding a final decree attached thereto, and rendered in Equity 
cause No. 39,138. 

2. Order of this Court, dated June 6, 1922, as respects said sum 
of Four Hundred Dollars. 

3. Answer and objections of Edmond C. Fletcher, filed October 
12, 1923, including Exhibit “A.” 
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4. Order for payment to Sherman Kellogg of Four Hundred Dol¬ 
lars, dated October 22, 1923, including the appeal therefrom to the 
Court of Appeals of the District of Columbia. 

5. Memorandum of filing of appeal bond, with approval of the 
Court. 

6. Assignments of Error. 

7. This designation. 

EDMOND C. FLETCHER, 

Objector. 

Service of notice of the filing of the above, with a copy thereof, 
is acknowledged on this 14th day of January, 1924. 

CLEPHANE <fe LATIMER, 
GILBERT L. HALL, 

Attorneys for the Petitioner. 

(Endorsement: Designation for the Record. Filed Jan. 14, 1924. 
James Tanner, Register of Wills, D. C., Clerk of Probate Court.) 

15 In the Supreme Court of the District of Columbia. 

Adm. No. 24942. 

Estate of William Pitt Kellogg, Deceased. 

This cause came on to be heard upon the petition of the Executor 
for instructions. Thereupon Walter C. Clephane requested permis¬ 
sion of the Court to enter the appearance herein of the firm of 
Clephane and Latimer and Gilbert L. Hall on behalf of Sherman 
Kellogg, one of the residuary devisees and legatees under the will 
of said decedent, and the request of said Clephane was opposed by 
Edmond C. Fletcher who had previously entered an appearance herein 
on behalf of said Kellogg; and it appearing from the admissions of 
said Fletcher made in open Court that his authority to appear for 
said Kellogg had been revoked, and it further appearing therefrom 
that said Fletcher has now no authority to appear for said Kellogg, 
it is bv the Court, of its own motion, this 22nd day of December, 
A. D..^1921, 

Ordered, that the name of said Fletcher be, and the same is 
hereby stricken from the record as attorney for said Kellogg without 
prejudice to the rights of said Fletcher, if any he has, to take such 
proceedings as may be ap])ropriate to protect his claim for fees in 
connection with such services as he may have properly rendered to 
the said Kellogg; and the entry of the appearance of said Clephane 
and Latimer and Gilbert L. Hall is hereby authorized. 

A. A. HOEHLING, 

Justice. 

(Endorsement: Order as to appearances. Filed December 23, 
1921. James Tanner, Register of Wills, D. C., Clerk of Probate 
Court.) 
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16 Memo. 

May 3, 1922.—Motion of Edmond C. Fletcher for leave to file 
petition of intervention. 

17 Upon consideration of the motion of Edmond S. Fletcher 
filed in this court on the 3rd day of May, 1922, for leave 

to file a petition as intervener in the above entitled cause, and after 
argument by counsel, it is this sixth day of June A. D. 1922 

Adjudged, Ordered and Decreed that said motion be and the same 
is hereby overruled, with the exception that the executor be and 
it is hereby ordered to retain in its custody pending the determina¬ 
tion of equity proceedings No. 39138, the sum of Four Hundred 
Dollars ($400.00) claimed by said Fletcher to have been advanced 
by him in this cause on account of court costs and expenses for his 
blient Sherman Kellogg. 

JENNINGS BAILEY, 

Justice. 

(Endorsement: Order overruling motion of Edmond C. Fleteher 
for leave to file petition of intervention, and ordering the retention 
of $400 until further ordered. Filed June 6, 1922. James Tanner, 
Register of Wills, D. C., Clerk of Probate Court.) 

18 In the Supreme Court of the . District of Columbia. 

No. 24942, Administration. 

In re Estate of William Pitt Kellogg, Deceased. 

Appellee’s Designation of Additional Parts of the Record. 

Sherman Kellogg, appellee in the above entitled cause, through 
his attorneys, hereby designates the following to constitute portions 
of the record on appeal in the above entitled cause in addition to those 
heretofore designated by the appellant Fletcher, to wit: 

1. Order passed on or about December 22, 1921, striking the 
name of appellant Fletcher from the record as attorney for appellee 
Kellogg. 

2. Memo.: Motion by appellant Fletcher on or about May 3rd, 
1922, for leave to intervene herein. 

3. Order passed on or about Jirne 6, 1922, denying leave to inter¬ 
vene herein. 

CLEPHANE & LATIMER, 
GILBERT L. HALL, 

Attorneys for Appellee Kellogg. 

Copy received this 16th day of January, 1924. 

EDMOND C. FLETCHER, 

Appellant. 
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(Endorsement: Appellee’s Designation of Additional Parts of the 
Record. Filed Jan. 16, 1924. James Tanner, Register of Wills, 
D. C. Clerk of Probate Court.) 

19 Supreme Court of the District of Columbia, Holding a Probate 

Court. 

District of Columbia, To wit: 

I, Theodore Cogswell, Deputy Register of Wills for the District 
of Columbia, Clerk of the Probate Court, do hereby certify the fore¬ 
going pages, numbered from 1 to 18, inclusive, to be true copies 
of the originals of certain papers on file in the office of the Register 
of Wills, Clerk of the Probate Court, in case No. 24,942 estate of 
William Pitt Kellogg, deceased, wherein Edmond C. Fletcher, is 
appellant, and Sherman Kellogg is appellee, the same constituting a 
full, true and correct transcript of record of proceedings had in said 
cause according to the Designations of counsel filed therein and 
made a part hereof. 

I further certify. That the bond for appeal, in the penalty of 
Five Hundred dollars, was duly filed by said appellant, and approved 
by said Court on the 12th day of November, A. D. 1923. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of the said Probate Court, this 25th day of February, A. D. 
1924. 

[Seal of Supreme Court of the District of Columbia. 

THEODORE COGSWELL, 

Deputy Register of Wills for the District 
of Columbia, Clerk of the Probate Court. 

Endorsed on cover: District of Columbia Supreme Court. No. 
4126. Edmond C. Fletcher, appellant, vs. Sherman Kellogg. 
Court of Appeals, District of Columbia. Filed Feb. 29, 1924. 
Henry W. Hodges, clerk. 
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I 

STATEMENT OF THE CASE 

This is a suit brought to the Court of Appeals of 
the District of Columbia to review the action of 
the Supreme Court of said District, in rendering 
an order in an administration cause No. 24,942, 
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admiiustration cause of Wm. Pitt Kellogg, de¬ 
ceased, oil October 22,1923 (R. 6), authorizing and 
directing the executor tlu'rein to pay over the sum 
of $400.00 to a])])el]e(‘ Sherman Kellogg, which sum 
had been theretofore withlield by said Court for 
the benefit of the ap])ellant, Edmond C. Fletcher, 
in pursuance of its prior oixler and decree passed 
on the 6th day of June, 1922 (R. 9). Since the 
filing herein of this appeal, the death of the above 
mentioned appellee, Sherman Kellogg, has been 
suggested to this Court, and Percy Kellogg, exe¬ 
cutor of the estate of said Sherman Kellogg, has 
been made a party hereto in the place of his said 
testator. 

The said Sherman Kellogg was one of the lega¬ 
tees and distributees in the cause below, and at all 
times hereinafter mentioned, was a resident of 
Stanley, Kansas. The appellant, who was counsel 
for Mr. Kellogg in said cause, was and is a resi¬ 
dent of Kansas City, Mo., a practicing attorney 
therein, and at all times hereinafter mentioned, was 
LCx^^t>ua- na£mb w of the Court below and of this Court. 
For convenience, the appellee, Sherman Kellogg 
(now appearing by his executor), will be called 
the plaintiff. 

At the hearing before the Court below in the case 
at bar, the plaintiff’s attorneys, Messrs. Clephane 
& Latimer, and Gilbert L. Hall, read to the Court 
a petition signed by them, but not verified by affi¬ 
davit in the manner required by the rules of that 
Court, including Exhibit ‘‘A.” In response 
thereto, the appellant read his answer and objec- 
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tions, under oath (R. 3-6), including Exhibit “A.” 
These pleadings, and the aforesaid order of June 
6, 1922, constituted the only evidence offered for 
the consideration of the Court below. Appellant 
has caused them to be reproduced here as the record 
for the consideration of this Court. The attorneys 
for the plaintiff, however, have, by their designa¬ 
tion for the record (R. 9), caused to be inserted in 
this record a document—entirely extraneous mat¬ 
ter not mentioned or referred to in any of the 
pleadings of the parties hereto, and bearing a prior 
date to the aforesaid order of June 6, 1922. This 
superfluous document is marked ‘^15” and appears 
on page 8 of the Record, and, of course, is not per¬ 
tinent of any issue before this Court. 

While the appellant was acting as attorney for 
the plaintiff Kellogg, in the administration cause 
aforesaid, No. 24,942 in the Court below, he ex¬ 
pended as Court costs therein, for the account of 
his client, the approximate sum of $400.00. There 
was no agreement that he should bear it. There¬ 
after the appellant was discharged by the plaintiff 
Kellogg, who failed to reimburse him in the afore¬ 
said sum of money, and since there was a fund of 
money within the custody of the Court in th^t pro¬ 
ceeding, and belonging to Kellogg, who was a non¬ 
resident of the District of Columbia, the appellant 
was compelled to obtain, and did obtain, from that 
Court the following order of June 6, 1922 (R. 9): 

‘‘Upon consideration of the motion of Ed¬ 
mond C. Fletcher filed in this Court of the 3rd 
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day of May, 1922, for leave to file a petition 
as intervener in the above entitled cause, and 
after argument by counsel, it is this sixth day 
of June, A. D. 1922. 

‘‘Adjudged, Ordered and Decreed that said 
motion be and the same is hereby overruled, 
with the exception that the executor be and it 
is hereby ordered to retain in its custody pend¬ 
ing the determination of equity proceedings 
No. 39,138, the sum of Four Hundred Dollars 
($400.00) claimed by said Fletcher to have 
been advanced by him in this cause on account 
of court costs and expenses for his client Sher¬ 
man Kellogg.” 

At the time of the passage of the aforesaid order, 
there was pending in the Court below a suit in 
equity brought by the plaintiff Kellogg, against 
the appellant for an accounting, equity suit No. 
39,138. In this suit the appellant, as defendant 
there, set up two counter-claims on the basis of 
quantum meniif, against the plaintiff Kellogg, ag¬ 
gregating $30,000.00 for professional services ren¬ 
dered him. There were also involved therein 
certain items of Court costs and suit expenses ex¬ 
pended upon behalf of Kellogg in the aforesaid 
administration cause No. 24,942. The Court below 
refused to pass upon the appellant’s claim, and 
thereupon rcmdered a judgment against him in 
favor of the ])laintiff for the sum of $1,574.45. An 
app(‘al therefrom was lodged in this Honorable 
Court, the cause being designated as Edmond C. 
Fletcher, ap])ellant, vs. Percy Kellogg, executor of 
the estate of Sherman Kellogg, deceased, No. 4102, 
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which is still pending and undetermined. Upon 
perfecting the aforesaid appeal, the appellant 
Fletcher filed therein an Undertaking for costs 
only. Because of the nature of this undertaking, 
not being a supersedeas, counsel for plaintiff here, 
by their petition, sought to obtain the withdrawal 
of this aforesaid sum of $400.00 from the custody 
of the Court below. From the action of the Court 
below in ordering payment of such sum to the 
plaintiff Kellogg or his attorneys of record, the 
appellant has duly perfected an appeal to this 
Honorable Court. 


II 

ASSIGNMENTS OF ERROR 


The Court erred as follows: 

1. In sustaining the petition of the petitioner, 
Sherman Kellogg. 

2. In granting an oixier directing the Union 
Trust Company of the District of Columbia, exe¬ 
cutor of the estate of William Pitt Kellogg, to pay 
over to said Sherman Kellogg, or his attorneys of 
record, the sum of Four Hundred Dollars thereto¬ 
fore withheld by order of said Court, dated June 
6,1922. 

3. In refusing to protect said Edmond C. 
Fletcher’s lien on said fund by reason of his ex¬ 
penditure of the sum of $400.00 upon behalf of 
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said Sherman Kellogg, in said cause while acting 
as his attorney of record therein. 

4. In refusing to grant the prayers of said Ed¬ 
mond (\ Fletcher's answer and objections to the 
petitioner's petition herein. 


Ill 

ARGUMENT AND AUTHORITIES 

The assignments of error indicate the various 
phases of the subject, and will be here treated in 
their respective order. 

1 and 2. Assignments 1 and 2 may be considered 
together. As to preserving the lien of an attorney, 
the Court below in granting its order of Jime 6, 
1922 (Justice Bailey sitting), recognized the right 
of an attorney to be reimbursed for his outlay of 
funds upon behalf of his client. By the second and 
last paragrajd! of said order (R. 9), it is seen that 
the $400.00 aforesaid was directed to be withheld 
within the custody of that (’ourt pending the de¬ 
termination of equity proceedings No. 39,138. In 
this latter case, the plaintiff, by his petition, alleges 
that the decree therein rendered on July 18, 1923, 
by the Court below, was appealed from by the ap¬ 
pellant Fletcher. The appellant ^s answer contains 
the allegations (R. 4), that said appeal was per¬ 
fected to this Court in August, 1923, by the filing 
therein of an undertaking for costs, the same being 
first approved by one of the Justices of that Court. 
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Appellant’s answer further alleges that a part of 
the subject-matter in said Cause No. 39,138, ap¬ 
pealed to this C^ourt as aforesaid, involved the 
aforesaid sum of $400.00, and that the question of 
its rightful pa 3 ^ment has not been determined, as 
a consequence of which the subject-matter was be¬ 
fore this Honorable Court for final adjudication. 
Appellant’s answer further alleged that, upon per¬ 
fecting the aforesaid appeal, the Court below in 
Cause No. 39,138 was ousted of its jurisdiction. 

Since the Court below (Justice Stafford sitting) 
granted the prayers of the aforesaid petition, and 
granted an order paying out said sum of $400.00 
to the plaintiff Kellogg, in cause No. 24,942, it fol¬ 
lows that it was done because of the appellant’s 
failure to file a supersedeas bond, instead of a cost 
bond, when he perfected his appeal in the other 
cause No. 39,138 in that Court. In other words, it 
is apparent that the trial court assumes that the 
appellant Fletcher, in cause No. 39,138, should 
have stayed some officer of the Court from issuing 
or executing a writ of execution, by the filing of 
the supersedeas bond therein—for that is the only 
purpose of a supersedeas. This is erroneous. Not 
having done so, the Court further assumes that it 
may, in the other Cause No. 24,942,—the case at 
bar, pay out the money to the plaintiff Kellogg. 
This is erroneous. That very subject-matter, to 
wit, the appellant’s right to the aforesaid $400.00, 
is involved in the appeal of the other case now 
before this Court. 
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The Supreme (^ourt of the Uiiited States defines 
‘‘supersedeas’’ as follows: 

“A supersedeas, properly so-called, is a sus¬ 
pension of the power of the court below to 
issue an execution on the judgment or decree 
appealed from.” 

Hovey vs, McDonald, 109 U. S., 150. 

Section 1074 of the Code of the District of 
Columbia says: 

“Where the right to issue an execution is 
not suspended by agreement or by injunction 
or by an appeal operating as a supersedeas, 
a writ of execution may be issued immediately 
on the rendition of the judgment or at any 
tinier within three years thereafter;” * * * 

If, therefore, the appellant Fletcher, in cause 
No. 39,138, now No. 4102 in this Court, failed to 
file a supersedeas bond therein, then the plaintiff 
Kellogg may, in that case, obtain a writ of execu¬ 
tion against the property of Fletcher, if his judg¬ 
ment of $1,574.45 has not been satisfied. This is 
the only right that Kellogg has in that case. 
Whether he does or does not exercise that right is 
immaterial, and so is a supersedeas therein imma¬ 
terial. This situation, however, does not justify or 
permit that Court, sitting in another case, to wit. 
No. 24,942, to do everything whatever which inter¬ 
feres with the subject-matter appealed to and now 
before this Court for adjudication. If the appeal 
was perfected in Cause No. 39,138, then the lower 
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court was ousted of its jurisdiction. This Court 
has heretofore announced this rule in the follow¬ 
ing language: 

‘‘Upon the perfecting of said appeal, the 
court below was ousted of its jurisdiction, and 
the cause transferred to this Court. Draper 
vs, Davis, 102 U. S., 370, 26 L. ed. 12; United 
States ex. rel Crawford vs, Addison, 22 How., 
174,16 L. ed. 304. The effect of the order of the 
court below might, and probably would, render 
futile the appeal taken. Such a situation can¬ 
not, of course, be permitted. The parties to 
the appeal are entitled to have the status quo 
maintained during its pendency,^^ (Italics 
supplied.) 

Goldsmith vs, Valentine, 35 App. D. C., 300. 

And if the Court below, in the latter case, could 
make no order with reference to the aforesaid claim 
of $400.00 (a basis for perfecting Fletcher’s lien on 
the aforesaid $400.00 in the former case), because 
it had been ousted of jurisdiction by appeal to this 
Court, then that very Court, sitting in Cause No. 
24,942, had no right or powers to make the order 
now complained of. Furthermore, in making such 
order, it violated the very terms of its prior order 
of June 6, 1922, upon which the appellant relied, 
wherein it was provided that the aforesaid sum was 
to be withheld in the custody of that Court pending 
the determination of equity proceedings No. 39,138. 
Whenever this Court shall have finally passed upon 
the questions involved in the aforesaid cause No. 
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39,138, then the said cause will have been disposed 
of. 

For all of the foregoing reasons, the trial court 
has committed grievous errors, and the appellant 
asked for a judgment reversing this cause, and 
remanding it to the court below with directions to 
set aside its order of October 22, 1923. 

Respectfully submitted, 

Edmond C. Fletcher, 

Appellant, 
In Proper Person. 
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STATEMENT OF FACTS 

This is an appeal by Edmond C. Fletcher from an order 
of the Supreme Court of the District of Columbia direct¬ 
ing the executor of the estate of William Pitt Kellogg, 
deceased, to pay over to Sherman Kellogg, one of the dis¬ 
tributees of said estate, the balance of his unpaid dis¬ 
tributive share therein (R. 6), which by order previously 
passed by the same Court had been ordered retained in 
the custody of the executor “pending the determination 



of equity proceedings Na 39188” (R. 9). The amount 
thus ordered retained and subsequently paid over was 
Four Hundred Dollars. 

Appellant had claimed that during the course of these 
administration proceedings from which he had been sum¬ 
marily removed as counsel for Kellogg by the court of its 
own motion (R. 8), he had advanced for appellee's testa¬ 
tor as court costs and expenses, the approximate sum of 
Four Hundred Dollars while acting as the latter’s counsel 
of record and in the prosecution of the caveat to the will 
of said William Pitt Kellogg (R. 3). In order to protect 
said alleged advancements,. appeUant had filed a motion 
for leave to intervene, which motion was overruled “with 
the exception that the executor” was ordered to retain in 
its custody pending the determination of the equity pro¬ 
ceedings above referred to the Four Hundred Dollars 
mentioned (R. 4, 9). 

On July 18, 1923, the Court below passed a final decree 
in said equity proceedings in which it found that, instead 
of appellee’s testator being indebted to appellant, ap¬ 
pellant was indebted to appellee^s testator in the sum of 
$1,574.45 with interest from the 18th day of July, 1923, 
besides costs, which sum he was thereby directed to pay 
to appellee’s testator or his attorneys of record. (R. 1, 2, 
5, 6). 

From said decree in equity cause No. 39138 (which is 
not the case at bar) ai^al was noted by Fletcheri but 
no supei-sedeas bond was given, (R. 1, 2), merely an un¬ 
dertaking for costs. (R. 4). 

In view of the fact that appellant had not taken any 
steps to supersede the decree in equity cause No. 39138, 
and as that decree was final so far'as the Court below was 
concerned, appellee’s testator filed a petition in this cause 
for an order directing the eirecutor to pay over to him 
the F^r Hundred Dollars thus retained (R. 1, 2)^ The 
prayer of this petition was granted (R.'6)*; and itis ffroTh 
the order granting the -prayer of this petition that this 
appeid ‘wm taken. 
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No attempt will be made to argue the proposition ad¬ 
vanced in appellant’s brief, to the effect that the petition 
of Sherman Kellogg for the payment of the $400 in¬ 
volved, was not verified as required by the rules of the 
court below; because the only object of verification is to 
give prima facie credence to the matters contained there¬ 
in. As the answer of appellant thereto, (R. 3-5) as well 
as his brief, admits all the material averments of the 
petition, an unverified petition would have served its 
purpose quite as well. 


ARGUMENT 

The sole question in this case is whether the pendency 
of the appeal in equity cause No. 39138 without the decree 
therein having been superseded in any way, was a legal 
obstacle to the passage by the Court below in this ad¬ 
ministration proceeding, of an order distributing the 
funds in the hand af its executor and which had been 
ordered retained “pending the determination of equity 
proceedings No. 39138.” 

The only authority cited by appellant in the endeavor 
to support his position that an appeal without a super¬ 
sedeas was an obstacle to the action of the lower court 
complained of is Goldsmith v. Ballantyne, 35 App. D. C. 
300. A very slight examination of that case is sufficient 
to satisfy any one who reads the opinion that a super¬ 
sedeas bond had been given there and that the language 
of the Court must be construed with regard to the situa¬ 
tion thus presented. Neither that case nor any other 
case with which appellee is familiar supports the proposi¬ 
tion contended for by appellant. 

This Hoparable Court has drawn the distiction between 
a supersedeas and a mere cost bond, in Section 2 of its 
10th Rule, where it is stated that no appeal shall operate 
as a stay of execution or supersedeas unless a bond is 
given in the Court below “conditioned for the successful 
prosecution of such appeal.” Appellant admits that he 
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gave nothing but a cost bond in this case. 

No case has been found in which this Honorable Couii: 
has held that a mere giving of a cost bond will prevent 
the court below from proceeding under its decree. On the 
contrary, all the decisions of this court have uniformly 
drawn the distinction in that regard between a cost bond 
and a supersedeas bond. 

In the early case of McLean v. Cropper, 5 App. D. C. 
276, where the question was raised, the Court held that 
the court below sitting as a probate court had a perfect 
right to direct the distribution of an entire estate after 
an appeal had been taken from a decree admitting the 
will and codicil to probate, where the bond given on ap¬ 
peal was for costs only, this Court stating that “the writ 
of error did not operate as a supersedeas’' (p. 296). The 
cases cited by this court in that case were Stafford v. 
Union Bank, 17 How. 275, Kitchen v. Randolph, 93 U. 
S. 86, and Goddard v. Ordway, 94 U. S. 672. 

In the case of Byrne v. Morrison, 25 App. D. C. 72, 76* 
this Court held, in a case where no bond at all had been 
given, but notice of appeal had been served, that this 
did not supersede the power of the court below to act, 
quoting the language of Section 1074 of the Code of the 
District of Columbia to the effect that where the right to 
issue an execution is not suspended by agreement or by 
an injunction, or “by an appeal operating as a superse¬ 
deas” the Court below might proceed. 

In the case of White v. Conn. Gen. Life Ins. Co., 34 
App. D. C. 458, a bond had been executed, in form a 
supersedeas bond, but in an amount of only One Hundred 
Dollars, which was the sum fixed by the Court as the 
penalty in a bond for costs only. Notwithstanding the 
bond was in form a supersedeas bond the Court held that 
it could operate only as a bond for costs. If there were 
no distinction between a bond for costs and a supersedeas 
bond so far as its effect was concerned; there would have 
been no occasion whatever for this Court to have entered 
into a discussion of the question whether the bond there 
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given was a supersedeas bond or only for costs merely. 

In the case of Schaeffer v. Drury, 42 App. D. C. 117, 
the Court held that “the forcible execution of the decree 
could only be prevented by the giving of a supersedeas 
bond.” 

It is admitted by appellant on page 8 of his brief that 
in the absence of a supersedeas bond the Marshal could 
have levied. It may be well to pause here sufficiently long 
to inquire what would be the difference between an order 
to the Marshal to pay a successful litigant the amount of 
his decree out of the proceeds of the sale of property he 
is instructed to seize, and an order to an executor to pay 
to the same successful litigant out of money in the ex¬ 
ecutor's hands. In both cases the action is by an officer 
of the court under an order of the Court. If the Court 
may direct its Marshal to act, for the same reason it may 
direct its executor to act. 

The latest utterance by this Court upon the question 
here involved, so far as appellee is aware, is in the case 
of SeChrist v. Bryant, 51 Wash. Law Rep. 67, in which 
this Court held that the point that the judgment of the 
Municipal Court was stayed by an appeal, and that a writ 
of restitution was void because issued subsequently to 
such appeal, was not well taken, stating that “unless an 
appeal operates as a supersedeas, execution of the judg¬ 
ment may be had immediately (Section 1074 D. C. Code) 
X X X X An appeal without a supersedeas bond is sufficient 
to secure a review of the case, but ex proprio vigore it is 
not sufficient to stay execution of the judgment. Section 
1233 D. C. Code; Dowling v. Buckey, 27 App. D. C. 205, 
208.” 

Wherever this Court has been called upon to speak on 
this subject at all it has uniformly drawn the distinction 
between an appeal operating as a supersedeas and one 
in which a cost bond merely was given. 

Appellant refers to the leading case in the Supreme 
Court of the United States of Hovey v. McDonald, 109 
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U. S. 150, 27 L. Ed., 891. What the Court said in that 
case is herein quoted, as follows: 


“In England, until the year 1772, an appeal from 
a decree or order in chancery suspended ^1 proceed¬ 
ings; but since that time a contrary rule has pre¬ 
vailed there. The subject was reviewed by the 
House of Lords in 1807, and an order was made es¬ 
tablishing the right of the Chancellor to determine 
whether and how far an appeal should be suspen¬ 
sive of proceedings, subject to the order of the House 
on the same subject. See Palmer's Pr. H. L., 9, 10; 
(Huguenin v. Baseley) 15 Ves., 184; (Hart v. Mayor 
of Alb.) 3 Paige 383-385. 

“In this country the matter is usually regulated 
by statute or rules of court, and generally speaking 
an appeal, upon giving the security required by law, 
when security is required, suspends further proceed¬ 
ings and operates as a supersedeas of execution. 
This, as we have seen, is the case in the Circuit 
Courts of the United States. But the decree itself, 
without further proceedings, may have an intrinsic 
effect which can only be suspend^ by an affirmative 
order either of the court which makes the decree, or 
of the appellate tribunal. This court, in the Slaughter- 
House Cases, 10 Wall. 273 (77 U. S., XIX. 915), de¬ 
cided that an appeal from a decree granting, refusing 
or dissolving an injunction, does not disturb its op¬ 
erative effect. Mr. Justice Clifford, delivering the 
opinion of the con^ said: Tt is quite certain that 
neither an injunction nor a decree dissolving an in- 
junctioa passed in a circuit court is reversed or 
nullified by an appeal or writ of error before the 
cause is heard in this court'; and held that the same 
rule applies to writs of error from state courts in 
equity proceedings; and the decision of the court 
was based upon that view of the law. It was decided 
that neither a decree for an injunction nor a decree 
dissolving an injunction was suspended in its effect 
by the writ of error, though all the requisites for a 
supersedeas were complied with. It was not decided 
that the court below had no power^ if the purposes 
of justice required it, to order a continuance of the 
status quo until a decision should be made by the 
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appellate court, or until that court should order tiie 
contrary. This power undoubtedly exists, and should 
always be exercised when any irremediable injury 
may result from the effect of the decree as rendered; 
but it is a discretionary power, and its exercise or 
non-exercise is not an appealable matter. In recog¬ 
nition of this power, and for the purpose of facilitat¬ 
ing its proper exercise ia certain cases, on appeals 
from the circuit courts, this court by an additional 
rule of practice in equity, adopted in October Term, 
1878 (see XX, 919), declared that ‘When an ap¬ 
peal from a final decree, in an equity suit, granting 
or dissolving an injunction, is allowed by a justice 
or judge who took part in the decision of the cause, 
he may, in his discretion, at the time of such allow¬ 
ance, make an order suspending or modifying the 
injunction during the pendency of the appeal, upon 
such terms as to bond or otherwise as he may con¬ 
sider proper for the security of the rights of the op¬ 
posite party.’ (Rule 93.) Of course, where the 
power is not exercised by the court, nor by the judge 
who allows the appeal, the decree retains its intrin¬ 
sic force and effect.” 


From the avore it will be noticed that even a decree 
granting, refusing or dissolving an injunction is not dis¬ 
turbed by a mere appeal, unless the Court below in the 
exercise of its discretion passes an order suspending or 
modifying the decree during the pendency of the appeal 
“upon such terms as to bond or otherwise as he may con¬ 
sider proper for the security of the rights of the opposite 
party.” 

Parenthetically it may be remarked that no showing 
has been made in this case caMing for a stay of the opera¬ 
tion of the decree below, because it is not alleged that 
Sherman Kellogg’s estate is insolvent. 

The doctrine in Hovey v. McDonald, supra, was re¬ 
stated by the Supreme Court to the same effect in rihe 
case of Merrimac River Savings Bank v. City of„ Clay 
Center, 219 U. S. 534, 55 L. Ed^ 325. 
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The law on the subject is stated in 3 C. J. 1272, 1273 
as follows: 


“FoiTnerly, in England, an appeal to the house of 
lords had per se the effect to stay proceedings in 
chancellor, on application made for that purpose, or 
been changed, and now the general rule there is that 
an appeal does not stay proceedings or execution, 
and a stay can be effected only by an order of the 
Chancellor on application made for that purpose, or 
by a special order of the house of lords. « * * * 

“In most, if not all, jurisdictions in the United 
States supersedeas and stay of proceedings are the 
subject of statutory provision, and the rule very 
generally obtains that an appeal or writ of error does 
not per se operate as a supersedeas, but in order that 
it may so operate the court must so order, or a bond 
or other security must be given, or other conditions 
complied with, according to the provisions of the 
statute.” 


The article from which the above quotation is taken 
further states that the contention now made by appellant 
is the doctrine in only a few of the states and then gen¬ 
erally by virtue of statutes. 

The minority doctrine above referred to has never been 
approved by the Supreme Court of the United States. As 
early as the case of Stafford v. Union Bank of La., 17 
How. 275, 15 L. Ed. 101. that Court stated that upon an 
appeal in chancery, unless a supersedeas bond is given, 
a mere bond for costs will not suffice to prevent carrying 
into effect the decree below. 

In the case of Orchard v. Hughes, 1 Wall. 73, 17 L. Ed. 
560., the Supreme Court stated “the appeal from the de¬ 
cree of the court below directing a sale of the mortgaged 
premises, did not operate to stay the proceedings, as the 
bond given was simply a bond for costs.” The complain¬ 
ants, therefore, proceeded to execute the decree by a sale 
of the land involved under the direction of the master. 
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What could be more pertinent to the situation at bar than 
this holding? 

In 2 Cyc. 891, 895, it is stated that the doctrine very 
generally obtains in the United States that an appeal or 
writ of error does not per se operate as a supersedeas, 
and that it is a very general statutory requirement that 
security must be given to effect a stay of proceedings on 
appeal or writ of error. In this publication also reference 
is made to the decisions which are very distinctly shown 
to be in the minority, to the contrary. 

That the rule in Maryland at the time of the cession 
of the District of Columbia was in accordance with what 
has above been stated to be the majority rule is beyond 
question. This is settled by the decision of the Court of 
Appeals of that state in the case of Thompson v. McKim, 
6 Harr. & J. 302. There the chancellor had ordered a sum 
of money paid into court. From this decretal order an 
appeal was taken to the Court of Appeals. In its opinion 
that Court reviews the Maryland practice at great length. 
It refers to the Maryland act of 1713 which enacted that 
an execution upon a judgment in a court of common law 
should not be stayed or any supersedeas granted upon any 
appeal or writ of error unless a supersedeas bond should 
be given. The Court pointed out that there was no stat¬ 
ute expressly applicable to the chancery courts in that 
state on this particular subject, but showed how the 
practice in chancery in that state from the earliest times 
had been assimilated in this respect to that at law, and 
that a decree in chancery would still be operative not¬ 
withstanding an appeal in which no supersedeas bond, 
was given unless either the court below or the appelate 
court should stay the operation of the decree. 

The report of that case refers to Ringgolds’ case, 1 
Bland 5, decided about a year previously by the learned 
Chancellor Bland, in which that great chancellor, in a 
masterly opinion, had traced the whole history of ap¬ 
pellate procedure both at law and in equity, from the 
earliest days of English jurisprudence, and had held that 
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“It has long been the established practice of the 
court of chancery to consider an appeal as, in no 
case, having the effect of suspending its proceedings, 
unless an order for that purpose is made by the court 
itself; or unless, in special cases, the appellate court 
should interpose by a special order. Waldo v. Caley, 
16 Ves. 213.'’ 

In the course of that opinion Chancellor Bland says 
that in these special cases the Court will require such 
security as will afford the party in whose favor the decree 
is made, a reasonable assurance that no material loss will 
be sustained by the suspension of the proceedings. 

So far as appellee has been able to discover there has 
been no departure from that rule in the District of Colum¬ 
bia. It is, therefore, apparent that in the absence of any 
statute, the decree appealed from continues to be opera¬ 
tive without a supersedeas having been given. Sec¬ 
tion 1074 of the Code enacted no new law, but simply, 
recognizing the existing law, and confining itself to the 
subject of execution (which is the title of the chapter in 
which the section is found), stated that unless an appeal 
should operate as a supersedeas a writ of execution might 
be issued immediately on the rendition of the judgment. 

The practice in the Federal courts has been in accord¬ 
ance with that inherited by the District of Columbia from 
the State of Maryland, as above outlined, as will appear 
by reference to the decision in Lee v. Jackson Light & 
Traction Co. 261 Fed. 721, decided by the Circuit Court 
of Appeals for the 5th Circuit in December, 1919. 

A case very much in point is that of Re National Lock 
& Metal Co., 155 Fed. 690. There a trustee in bankruptcy 
had been ordered to sell certain personal property and 
deposit the proceeds in the joint names of the mortgagee 
of this property and the trustee, to be held subject to 
any lien which might be found to exist in favor of said 
mortgagee. In another suit a decree was afterwards en¬ 
tered adjudging the chattel mortgage held by the mort¬ 
gagee void. The mortgagee then appealed from this de- 
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cree, but gave no supersedeas bond. Pending the appeal 
the trustee applied for and obtained an order directing 
payment of the sum which had been deposited in the trust 
company as above mentioned, to him, free and clear of 
the alleged mortgagee's lien. In granting the order the 
court said that the mortgagee might have applied for a 
stay in the other case, and suggested that the only loss 
for which security would have been required under the 
supersedeas bond would have been the difference between 
the rate of interest paid by the trust company and the 
legal rate of interest in that state. It held, however, that 
as no stay had been secured and as the chattel mortgage 
had been held to be invalid, 

“The trustee is under no obligation to await the 
outcome of any further proceedings. The Code pro¬ 
vided for a method by which, if appellant desired 
to prosecute his appe^, he might have kept mat¬ 
ters in statu quo. This he has not seen fit to do.” 

The appellant here is seeking to obtain all the benefit 
of a supersedeas without giving the supersedeas bond 
which is required by law. It is respectfully submitted 
that under all the authorities recognized as law in the 
District of Columbia, this he cannot do. 

WALTER C. CLEPHANE, 

J. WILMER LATIMER 

Attorneys for Appellee. 
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